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CHAPTER  XXVI  MORTGAGES 


Introduction 


Falconbridge  on  Mortgages,  4th  ed.  (1977),  at  pp.  7-8. 


A  mortgage  is  a  conveyance  of  land  as  a  security  for  the  payment 
of  a  debt  or  the  discharge  of  some  other  obligation  for  which  it  is 
given,  the  security  being  redeemable  on  the  payment  or  discharge  of 
such  debt  or  obligation. 


(a)  Historical  Background 


The  excerpts  below  from  Plucknett  and  Simpson  describe  the  history 
of  attempts  to  design  arrangements  to  permit  land  to  be  used  as 
security  for  the  performance  of  some  obligation  (usually  the  repayment 
of  money  loaned  to  the  mortgagor)  and  of  the  judicial  reaction  to  these 
attempts . 


Plucknett,  A  Concise  History  of  the  Ccanmon  Law  603, 

(5  ed.  (1956)),  pp.  603-607. 

Early  Forms  of  Gage 

The  development  of  the  mortgage  is  an  interesting  example  of  the 
interplay  between  legal  doctrine  and  conveyancing  custom.  The  gage, 
which  is  the  root  idea  of  the  transaction,  is  really  a  relic  of  the 
days  when  credit  was  not  yet  in  existence.  It  has  been  conjectured 
that  in  its  oldest  form  the  gage  (in  Latin  vadium,  and  in  modem 
English  pledge)  was  payment,  subject  only  to  the  option  of  the  pur¬ 
chaser  to  substitute  at  a  later  time  payment  in  a  different  kind. 

Under  this  arrangement  the  handing  over  of  the  gage  settled  the  debt; 
the  credit  could  not  demand  the  substitution  of  a  different  kind  of 
payment,  and  the  debtor  had  no  way  of  recovering  any  excess  value  in 
the  gage  over  the  price  which  he  could  substitute  later.  According  to 
this  hypothesis  the  primitive  gage  was  capable  of  development  in  two 
directions:  first,  the  gage  may  become  a  slight  object  whose  transfer 
is  treated  as  a  binding  form  in  a  contract  for  future  payment;  or, 
the  transaction  may  take  its  modern  aspect  of  security  only  for  the 
future  payment  of  the  principal  debt.  Procedure,  judicial  and  extra¬ 
judicial,  probably  assisted  this  transformation.  The  royal  courts 
soon  make  a  practice  of  taking  gages  of  litigants  and  security  for  their 
obedience,  and  the  long  history  of  the  law  of  distress  is  really  con¬ 
cerned  with  the  compulsory  taking  of  gages. 
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CHAPTER  XXVII  INITIATING  MORTGAGOR-MORTGAGEE  RELATIONS 

(a)  Introduction 


The  materials  in  this  chapter  are  heterogeneous;  the  only  source 
of  unity  is  the  fact  that  they  all  deal  with  problems  arising  out  of 
the  creation  of  mortgages,  and,  more  particularly,  the  mode  of  creation 
First,  a  brief  note  on  terminology.  The  overwhelming  majority  of 
mortgages  are  embodied  in  standard  forms.  These  forms,  are  in  essence, 
a  conveyance  of  land  subject  to  a  provision  for  defeasance  upon  payment 
If  the  mortgagor  owns  the  land  in  fee  simple,  then  the  mortgage  is  a 
conveyance  of  the  legal  title;  since  the  mortgagee  has  legal  title,  it 
is  labelled  a  "legal"  mortgage.  Subsequent  mortgages  of  the  same 
property  are  both  possible  and  common.  Again,  for  the  overwhelming 
majority,  a  standard  form  is  used.  It  appears  to  convey  legal  title, 
but  of  course  it  cannot;  all  the  mortgagor  has  to  convey  is  an  equity 
of  redemption.  Any  number  of  subsequent  mortgages  are  theoretically 
possible;  after  each  the  mortgagor  still  has  an  equity  of  redemption. 
They  are  labelled  equitable  mortgages,  since  in  each  the  subject  of 
the  mortgage  is  an  equitable  interest.  As  well,  there  are  some  rather 
unusual  forms  of  equitable  mortgages:  these  were  considered  in  the 
immediately  preceding  chapter. 

Mortgages  are  usually  referred  to  in  practice  by  their  priority; 
for  example,  a  first  mortgage,  a  second  mortgage,  a  third  mortgage,  and 
so  on.  The  priority  of  a  mortgage  has,  of  course,  no  direct  relation 
to  the  question  whether  it  is  labelled  legal  or  equitable. 

Cb)  Uncertainty 

NOTE: 


A  clause  in  a  typical  agreement  of  purchase  and  sale  may  read 
somewhat  as  follows: 

"This  offer  is  conditional  upon  a  first  mortgage  being 
arranged  by  or  for  the  purchaser  at  the  purchaser's  ex¬ 
pense  for  not  less  than  $50,000.00  and  to  bear  interest 
at  not  more  than  11%  annually  and  to  run  for  a  term  of 
five  years  repayable  on  a  twenty-five  year  amortized 
plan  with  monthly  payments  of  about  $600.00  to  include 
both  principal  and  interest." 

CRecall  the  problems  discussed  in  Chapter  IV,  above,  concerning  the 
rights  and  liabilities  of  parties  under  such  conditional  agreements.) 

This  particular  clause  identifies  the  "term"  of  the  mortgage  as 
5  years  and  provides  that  repayment  is  on  a  25  year  amortized  plan, 
with  monthly  payments  of  $600.  The  "principal"  of  the  mortgage  is 
to  be  not  less  than  $50, 000, at  an  interest  rate  not  in  excess  of 
11%  per  annum. 


877 


A  lender  will  have  to  be  found  prepared  to  advance  $50,000  in 
cash  on  the  security  of  a  first  mortgage.  The  loan  is  to  be  repaid 
by  monthly  payments  on  account  of  both  principal  and  interest.  The 
amount  of  the  monthly  payment  is  a  function  of  the  amount  secured 
by  the  mortgage,  the  interest  rate,  and  the  amortization  period. 

The  amortization  period  in  this  case  does  not  coincide  with  the 
term  of  the  mortgage.  The  lender  is  to  be  repaid  all  that  is  owed 
to  him  at  the  end  of  5  years.  However,  the  amount  of  the  monthly 
payment  is  calculated  on  the  hypothesis  that  repayment  will  be  made 
by  monthly  instalments  that  are  only  large  enough  to  pay  off  the 
principal  and  interest  on  the  declining  balance  at  the  end  of 
five  years.  Two  consequences  flow  from  this.  First,  at  the 
end  of  the  five  year  term  a  substantial  cash  payment  will  have  to  be 
paid  to  discharge  the  mortgage  indebtedness.  Second,  during  the  5 
year  term  the  monthly  payments  are  low  in  comparison  to  what  they 
would  be  if  the  full  mortgage  indebtedness  was  to  be  discharged  by 
the  end  of  the  5  year  term  entirely  through  the  monthly  payments. 
Increasing  the  amortization  period  can  permit  the  monthly  payments  to 
be  reduced  still  further. 

Compare  the  condition  reproduced  in  the  Question  and  Note  at 
p.  166  above  with  the  following  precedent  taken  from  O'Brienis 
Encyclopedia  of  Forms,  Volume  7. 


44 

Oifer  Conditional  on  Purchaser  Arranging  Mortgage 

This  contract  is  terminable  by  the  purchaser  if  the  purchaser  is 
unable  to  arrange  a  first  [second]  mortgage  for  (at  least] 
dollars  with  interest  at  [not  more  than]  %  repayable  [about] 

dollars  [quarterly]  yearly  plus  interest  [or,  by  monthly  pay¬ 
ments  of  blended  principal  and  interest  of  approximately 
dollars  each]  for  a  term  of  not  less  then  years;  provided 

that  the  purchaser  [or  purchaser’s  solicitor]  shall  notify  the  vendor 
[in  writing]  of  his  inability  to  obtain  such  mortgage  within 
days  of  the  date  of  acceptance  of  this  offer,  otherwise  this  condi¬ 
tion  shaU  be  deemed  to  have  been  waived.  Upon  such  termination 
the  deposit  shall  be  repaid  to  the  purchaser. 


Aiken,  **Subject  to  Financing"  Clauses  in  Interim  Contracts  for 
Sale  of  Realty  (1959-1960),  43  Marquette  L.  Rev.  265 


I.  Components  of  the  Problem 
A.  Practical  Considerations 

Certainly  there  is  nothing  either  new  or  particularly  worrisome  in 
the  fact  that  a  high  per  centage  of  real  estate  purchasers,  especially 
over  the  last  decade,  and  especially  in  residential  transactions,  have 
found  it  necessar}'  to  finance  a  substantial  part  of  their  purchases.  What 
is  both  new  and  worrisome,  from  a  legal  stan(lj)oint,  is  that  this  vital 
provision  of  the  interim  contract  has  ordinarily  received  such  cursory 
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THE  OBLIGATION 

CHAPTER  XXVIII  RESTRICTIONS  ON  THE  RIGHT  TO  REDEEM 

Ca)  Introduction 


As  the  excerpt  from  Turner  on  The  Equity  of  Redemption  (p.  865 
above)  showed,  Equity  established  rules  regarding  the  mortgagor's  power 
of  redemption.  The  general  principle  was  that  any  agreement  or 
stipulation  forming  part  of  the  mortgage  that  attempted  to  restrict 
or  hamper  the  equitable  right  to  redeem  was  void  in  so  far  as  it 
limited  that  right.  This  general  principle  could  once  be  fairly 
summarized  by  three  catch  phrases: 

1.  Once  a  mortgage,  always  a  mortgage; 

2.  There  can  be  no  clogs  on  the  equity  of  redemption;  and 

3.  A  mortgagee  cannot  stipulate  for  a  collateral 
advantage  in  the  mortgage. 

This  chapter  examines  the  catch  phrases.  The  materials  show 
that  there  must  always  be  a  provision  for  defeasance  in  a  mortgage 
and  that  provisions  repugnant  to  a  right  to  redeem  the  property  will 
be  struck  down,  as  will  "clogs  on  the  equity  of  redemption".  However, 
collateral  advantages  entered  into  for  reasons  other  than  incurring 
the  mortgagee's  security  may  be  supported. 


(b)  Restricting  the  Right  to  Redeem 
NOTE: 


Many  mortgages  contain  contractual  stipulations  allowing  a 
mortgagor  to  prepay  all  or  part  of  the  mortgage  debt.  Second 
mortgages  in  particular,  often  contain  clauses  providing  that  "The 
mortgagor,  when  not  in  default  hereunder  shall  have  the  right  at  any 
time  to  pay  all  or  any  part  of  the  mortgage  debt  to  the  mortgagee 
without  notice  or  bonus."  Mortgages  containing  such  stipulations  are 
often  referred  to  as  "open"  mortgages,  and  the  clauses  giving 
mortgagors  the  privilege  sometimes  are  no  more  sophisticated  than  to 
say,  "This  mortgage  shall  be  fully  open."  Sometimes,  the  mortgagor's 
right  to  prepay  may  be  limited  in  respect  of  time  of  payment  or  the 
requirement  of  a  bonus  to  be  payable  to  the  mortgagee.  Mortgages 
which  involve  Central  Mortgage  and  Housing  Corporation  commonly  provide 
that  only  a  set  proportion  of  the  principal  then  owing  may  be  prepaid 
on  anniversary  dates  of  the  mortgage  during  the  first  few  years  of  the 
loan,  the  mortgage  becoming  fully  open  thereafter. 

When  will  it  be  wise  for  a  mortgagor  to  exercise  the  right  of  pre¬ 
payment,  whether  given  by  contract  or  statute? 
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CHAPTER  XXIX  THE  COST  OF  THE  LOAN 

[a)  Introduction 


This  Chapter  examines  some  of  the  controls  on  charges  that  lenders 
can  exact  for  mortgage  loans.  A  regulatory  scheme  attempts  to  control 
the  character  and  conduct  of  those  who  have  access  to  potential 
borrowers.  A  number  of  statutes  focus  on  disclosure  to  borrowers: 
the  theory  is  that  by  making  up  for  information  deficiencies  in 
borrowers,  the  otherwise  distorted  marketplace  for  mortgage  loans  will 
be  made  more  perfectly  competitive  and  that  abuses  will  be  prevented, 
by  the  competition  for  the  business  of  more  informed  consumers. 

As  you  read  the  material  in  this  Chapter,  consider  how  far  the 
theory  has  been  implemented,  and  how  effective  the  current  overall 
protective  scheme  is  likely  to  be. 


(b)  Regulation  of  Mortgage  Brokers  and  Truth  in  Lending 

The  Mortgage  Brokers  Act,  R.S.O.  1970,  c.  278,  ss.  4(1)  provides 
that  a  mortgage  broker  must  be  registered  by  the  Registrar  appointed 
by  the  Ministry  of  Consumer  and  Commercial  Relations.  Where  it  is  not 
in  the  public  interest  for  a  registration  or  renewal  to  be  granted,  in 
light  of  a  lack  of  financial  responsibility  or  a  record  of  past  mis¬ 
conduct  on  the  part  of  an  applicant  mortgage  broker  (whether  the 
"applicant”  is  an  individual  or  an  officer  or  director  of  a  corporation 
the  Registrar  may  refuse  registration  or  renewal. 

The  Law  Society  of  Upper  Canada  has  attempted  to  regulate  the 
conduct  of  solicitors  who  act  as  mortgage  brokers. 


Professional  Conduct  Handbook  (at  p.  37): 


Ruling:  15 

MORTGAGE  AND  OTHER  FINANCIAL  TRANSACTIONS 

1.  Mortgage  Hrokers:  solicitors  acting  as  such 

Since  the  introduction  of  the  Mortgage  Brokers  Registration 
Act  a  solicitor  who  falls  wiihin  its  provisions  must  obtain 
registration  thereunder.  The  Act  delines  a  mortgage  broker  as: 

...  a  person  who  carries  on  the  business  of  lending  money  on  the 
security  of  real  estate,  whether  the  money  is  his  own  or  that  of 
another  porson,  or  who  holds  himself  out  as  or  who  hy  an  advert ise- 
rnorit,  notice  or  sign  indicates  that  he  is  a  mortgage  broker,  or  a 
person  who  carncs  on  the  business  of  dealing  in  mortgages. 

Limitations  are  placed,  pursuant  to  this  Act,  on  such  solicitors 
advertising  in  this  field.  But  .such  advertising  is  still  subject 
also  to  the  views  of  the  Law  Society  as  expressed  in  Rulings 
from  time  to  time. 
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CHAPTER  XXX  ACCELERATION  OF  PAYMENT 

[a)  Introduction 


Material  in  Chapter  XXVIII  showed  how  mortgagors  may  find  it  advantageous 
to  prepay  their  mortgages.  Mortgage  lenders  may  also  desire  prepayment 
in  some  circumstances.  A  lender  may  discover  that  he  can  invest  his 
money  to  greater  advantage;  he  may  have  a  personal  need  for  the  money; 
or  he  may  merely  want  to  get  a  particular  loan  account  closer  once 
the  borrower  has  defaulted  on  any  instalment  payment.  The  prospect  of 
a  series  of  breaches  by  the  mortgagor  rarely  looks  attractive.  As 
well,  the  mortgagee  may  want  to  exercise  his  right  of  distress  (where 
lawful)  for  the  full  value  of  the  mortgage  debt  rather  than  only  in 
respect  of  overdue  instalments.  Mortgagees  attempt  to  give  themselves 
the  right  to  accelerate  the  due  date  of  the  mortgage  indebtedness  by 
the  use  of  "acceleration  clauses".  Every  mortgage  now  contains  such  a 
clause.  A  typical  clause  is  reproduced  below: 


PROVIDED  that  in  default  of  the  payment  of  the  interest 
hereby  secured  the  principal  hereby  secured  shall  become 
payable  at  the  option  of  the  Mortgagee.  PROVIDED  that 
upon  default  of  payment  of  instalments  of  principal 
promptly  as  the  same  mature,  the  balance  of  the  principal 
and  interest  shall  immediately  become  due  and  payable  at 
the  option  of  the  Mortgagee.  PROVIDED  that  the  Mortgagee 
may  in  writing  at  any  time  or  times  after  default  waive 
such  default  and  upon  such  waiver  the  time  or  times  for 
payment  of  said  principal  shall  be  as  set  out  in  the 
above  proviso  for  redemption.  PROVIDED  further  that  any 
such  waiver  shall  apply  only  to  the  particular  default 
waived  and  shall  not  operate  as  a  waiver  of  any  other  or 
future  default. 


[See  also  the  acceleration  clause  in  the  mortgage  at  p.  64  above.] 


(b)  Enforcement  of  Acceleration-^Clauses^at  Common  Law 


NOTE: 


The  attitude  of  the  Courts  to  such  clauses  is  explored  below: 

Acceleration  Claused"  in  Notes  and  Mortgages  (1939-40),  88 
U.  of  Penn.  L.  Rev.  94. 

WOien  c(jiiity  first  came  to  the  aid  of  the  mortgagor  who  was  in  de¬ 
fault  m  the  payment  c>f  principal  or  interest  or  both,  relief  was  grunted 
on  a  lairly  lihcTul  basis.  Later,  an  increasing  regard  for  the  rights  of 
the  mortgagee  led  to  a  withholding  of  such  relief  unless  fraud,  mistake  or 
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TRANSFER 

CHAPTER  XXXII  TRANSFER  BY  MORTGAGEE 


Introduction 


Frequently,  a  mortgagee  does  not  desire  or  cannot  afford  to 
wait  until  the  mortgage  maturity  date  for  the  repayment  of  the 
mortgage  debt.  The  debt,  and  the  mortgage  as  security  for  its 
repayment,  are  therefore  sold  to  a  third  party.  The  third  party 
may  pay  more  or  less  than  the  present  balance  of  the  principal  and 
interest  owing  on  the  mortgage,  depending  upon  the  desirability 
or  otherwise  of  the  mortgage  being  purchased  (debtor’s  reliability, 
mortgage  priority,  interest  rate,  prepayment  rights,  etc.).  The 
mortgage  will  be  ’’assigned"  to  its  purchaser  by  an  "assignment  of 
mortgage"  (or  "transfer  of  charge")  document  which  conveys  the 
debt  and  the  interest  in  land  to  the  new  mortgagee.  The  materials 
in  this  Chapter  consider  what  rights  the  new  mortgagee  has  against 
the  mortgagor,  and  what  rights  of  the  mortgagor  may  be  cut  off  by  the 
assignment  of  the  mortgage. 


Falconbridge  on  Mortgages  4th  ed.  (1977),  at  p.  253: 


§  1 1 .2  Assignment  of  Mortgage  Debt 

A  mortgagee  may  transfer  his  interest  in  the  land  without  the  concur¬ 
rence  of  or  notice  to  the  mortgagor,  and  the  mortgage  debt  necessarily 
passes  as  incident  to  the  security,  but  in  order  that  the  transferee  may 
be  entitled  to  sue  upon  the  covenant  for  payment  there  must  be  an  assign¬ 
ment  of  the  mortgage  debt,  and  a  transfer  of  a  mortgage  usually  contains 
such  an  assignment  1  he  debt  was  formerly  not  assignable  at  law.-  in 
accordance  with  the  general  rule  applicable  to  choses  in  action,  and.  for 
the  purpose  of  circumventing  the  rule  that  any  action  against  the  debtor 
must  be  brought  by  the  (Original  creditor,  it  became  customary  to  insert 
in  the  transfer  of  a  mortgage  a  power  of  attorney  authorizing  the  assignee 
t(v  bring  an  action  in  the  name  of  the  assignor.  At  one  time  lliis  use  of  a 
power  of  attorney  was  cinmtenanced  by  the  courts  ('f  law  only  if  the 
person  to  whom  it  was  given  was  the  creditor  of  the  person  wlu>  gave  it. 
but  subsequently  the  power  of  attorney  might  be  given  to  anv  one.  and 
thus  the  common  law.  witlu>ut  abandoning  in  theory  its  doctrine  that  a 
chose  in  action  was  unassignable,  to  a  certain  extent  abandoned  the 
doctrine  in  practice  in  the  case  of  debts. 

The  change  of  attitude  of  the  common  law  was  doubtless  due  to  the 
fact  that  equity,  which  recognized  the  assignability  of  equitable  claims  or 
choses  in  equity,  had  also  at  the  beginning  of  the  eighteenth  century 
begun,  in  certain  circumstances,  to  assist  assignees  of  legal  debts  and  of 
other  things  recognized  by  the  common  law  as  choses  in  action.  The 
result  is  commonly,  but  loosely,  expressed  by  the  statement  that  choses  in 
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CHAPTER  XXXIII  TRANSFER  BY  MORTGAGOR 


(a)  Introduction 


The  fact  that  a  debtor  has  mortgaged  his  property  does  not  mean 
that  he  will  not  want  to  deal  with  whatever  interest  remains  vested 
in  him  after  the  mortgage.  This  interest  is  frequently  referred  to 
as  the  mortgagor's  "equity".  This  Chapter  examines  the  problems  that 
arise  when  the  mortgagor  proposes  to  sell  or  mortgage  his  equity  in 
property. 

Hefferon,  D.C. ,  Cases  and  Materials >  1975  COsgoode  Hall  Law 
School,  at  p.  3.4.1).* 

The  mortgagee's  ultimate  security  is  the  mortgaged  property 
although,  of  course,  he  is  vitally  interested  in  the  strength  of  the 
covenant  to  repay  the  mortgage  debt,  that  is,  in  the  financial  position 
of  the  person  or  persons  liable  under  the  covenant  to  pay. 

Can  the  mortgagee  control  the  mortgagor's  selection  of  an  assignee 
of  the  equity  of  redemption  by  a  covenant  requiring  the  mortgagee's 
approval  of  prospective  assignees  before  the  assignment  is  made?  In 
landlord  and  tenant  law,  the  developed  common  law  is  that  a  covenant 
given  by  the  lessee  against  assigning  or  subletting  without  the  lessor's 
consent  is  perfectly  valid.  The  courts  take  the  view,  apart  from 
statute,  that  the  lessor  as  the  owner  of  the  reversion  which  will 
fall  into  possession  on  the  termination  of  the  lease,  should  be 
allowed  to  protect  himself  at  least  against  assignments  to  financially 
irresponsible  people  or  those  who  are  likely  to  permit  the  property 
to  deteriorate  or  to  be  damaged.  The  lessor's  interest  countervails 
that  of  the  lessee  to  be  free  to  alienate  to  whomever  he  pleases. 

In  the  case  of  a  lease  of  residential  premises,  the  qualification  now 
is  to  be  read  into  such  a  covenant  that  such  consent  will  not  be 
arbitrarily  or  unreasonably  withheld.  (1) 

One  might  have  expected  a  similar  approach  to  be  taken  in  the 
case  of  covenants  requiring  that  a  mortgagee  approve  each  assignee  of 
the  equity  of  redemption.  However,  it  has  been  suggested  that  such  a  stip¬ 
ulation  will  be  treated  as  an  illegal  rescraint  on  alienation  and 
void.  (2) 

Apart  from  the  use  of  a  restraint  provision,  the  mortgagee  must 
rely  on  covenants  respecting  the  use  of  the  mortgaged  premises,  rights 
in  tort  under  the  law  of  waste  and  covenants  respecting  insurance 
contained  in  the  mortgage  document.  What  other  techniques  are  open  to 
a  mortgagee  wishing  to  protect  his  position? 

*  By  permission  of  the  author 

1.  The  Landlord  and  Tenant  Act,  R.S.O.  1970,  c.  236,  s.  91(3). 


2.  Re  Bahnsen  v.  Hazelwood  (1960),  23  D.L.R.  (2d)  76. 
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At  least  one  major  lending  institution  avoids  the  restraint  rule 
by  requiring  the  mortgagor  to  covenant  to  have  his  assignee  enter 
into  an  agreement  with  the  mortgagee  assuming  the  mortgagor’s  obligation 
before  the  assignment  is  completed.  Presumably  the  mortgagee  is  free 
to  decide  not  to  enter  into  an  agreement  with  the  assignee  if  the 
assignee  is  not  acceptable  to  him.  Typically,  on  breach  of  this 
covenant  by  the  mortgagor,  payment  of  the  entire  principal  then  owing 
is  accelerated  and  becomes  due.  What  do  you  think  of  this  approach 
to  the  problem?  Is  it  valid?  Would  you  recommend  it  to  a  mortgagee 
client? 

If  the  original  mortgagor  assigns  the  equity  of  redemption  in  the 
land,  the  assignment  does  not  affect  his  liability  under  the  covenant 
to  repay  the  mortgage  debt  unless  the  mortgagee  joins  in  the  arrangement 
with  the  assignee  and  a  novation  occurs. 

Given  this  state  of  the  law,  when  making  an  assignment  a  careful 
mortgagor  will  insist  that  the  assignee  undertake  to  indemnify  him 
against  liability  under  the  covenant  and  undertake  to  pay  the 
mortgage  debt.  He  may  also  require  that  the  assignee  covenant  to  exact 
a  similar  promise  from  any  person  to  whom  he  might  assign  the  equity. 

It  may  very  well  be  that  the  equity  in  the  mortgaged  property 
will  be  assigned  several  times  during  the  currency  of  the  mortgage. 

(It  is  estimated  that  most  owners  of  houses  in  Canada  move  about 
every  five  years.)  It  may  be  that  the  fourth  or  fifth  assignee  of 
the  equity  of  redemption  will  default.  If  each  assignee  in  turn  has 
given  the  dual  covenants  mentioned  above  to  his  assignor,  what  is  the 
position  of  the  mortgagee?  Against  whom  should  he  assert  his  right 
of  action  on  the  covenant? 

Apart  from  the  legislation  conferring  special  rights,  the  mortgagee 
could  sue  the  original  mortgagor  on  the  covenant  and  the  latter  (and  each 
assignee  in  turn)  could  seek  indemnification  from  his  assignee.  Again, 
apart  from  legislation,  the  judicially  developed  law  was  that  the 
mortgagee  could  not  sue  an  assignee  of  the  equity  of  redemption  on  the 
covenant  because  of  a  lack  of  privity  of  contract.  (3)  However,  if  the 
mortgagee  took  an  assignment  of  the  covenant  to  indemnify,  even  before 
default  occurred,  he  could  maintain  an  action  against  the  assignee  of 
the  equity  of  redemption  as  an  assignee  of  the  chose  in  action  to 
enforce  the  indemnity  agreement. (4) 

\  \\\\\-\  \  \S  W 


3.  Frontenac  Loan  and  Investment  Societyxv->  F^sop  C1892) ,  21  O.R.  577. 

4.  Maloney  v.  Campbell  [1897),  28  S.C.R.  228. 
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THE  MORTGAGEE'S  REMEDIES  AND  MORTGAGOR'S  RESPONSES 

CHAPTER  XXXIV  ACTION  ON  THE  COVENANT 

Ca)  Introduction 


The  materials  in  this  and  the  succeeding  four  Chapters  survey 
the  basic  remedies  available  to  mortgagees  when  their  mortgagors 
default.  Many  jurisdictions  have  recognized  that  mortgagee-mortgagor 
relationships  present  unique  problems  and,  either  judicially  or 
legislatively,  have  adopted  "codes"  to  assure  due  process  and  fairness 
in  enforcement  proceedings.  In  Ontario,  mortgagees  have  greater 
freedom  than  their  counterparts  in  most  other  jurisdictions.  Where  control 
of  their  activities  has  been  introduced,  marked  discrepancies  appear 
in  the  extent  to  which  mortgagors  are  protected  in  different 
mortgagees'  actions.  Questions  of  the  appropriate  mix,  limits  and 
control  of  mortgage  remedies  should  be  kept  in  mind  constantly  as  you 
read  the  materials  in  these  five  Chapters. 


Cb)  Actions  of  the  Mortgagee  Preventing  Suit  on  the  Covenant 


Standard  Form  of  Mortgage  Covenant: 


THE  said  Mortgagor  covenants  with  the  said  Mortgagee  that 
the  Mortgagor  will  pay  the  Mortgage  money  and  interest 
and  observe  the  above  proviso,  and  will  pay  as  they  fail 
due  all  taxes,  rates  and  assessments,  municipal,  local, 
parliamentary  and  otherwise  which  now  are  or  may  hereafter 
be  imposed,  charged  or  levied  upon  the  said  lands  and 
premises . 

(Hxcerpted  from  mortgage  at  p.  62  above.) 

See  also  Schedule  B  to  The  Short  Forms  of  Mortgages  Act, 
R.S.O.  1970,  c.  437  for  the  more  complete  meaning  of 
similar  forms  of  words. 


BURNHAM  V.  GALT  C1869) ,  16  Gr.  417. 

The  bill  in  this  case  set  forth  that  on  the  1st  of 
February,  1833,  the  plaintiff  executed  a  mortgage  to 
the  defendant  Cockburn  on  lot  8,  in  the  6th  concession 
of  Seymour,  for  securing  the  payment  of  $2000  and 
interest;  subsequently  thereto  the  plaintiff  sold  and 
conveyed  to  defendant  Pent land  the  equity  of  redemption 
in  the  said  land  and  premises;  and  that  thereafter, 
Cockburn  assigned  the  mortgaged  premises  and  moneys 
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CHAPTER  XXXVI  FORECLOSURE 


(a)  Introduction 


You  will  probably  have  little  difficulty  in  comprehending  the  general 
nature  of  foreclosure;  by  now  it  should  be  reasonably  clear.  Recall 
Cor  re-read)  the  passage  reproduced  on  pages  863-4  from  An  Introduction 
To  The  History  of  Land  Law,  by  Simpson.  There  it  was  suggested  that 
foreclosure  was  an  inevitable  result  of  the  creation  of  the  equity  of 
redemption:  once  the  Chancellor  had  permitted  the  mortgagor  to  redeem 
his  property  after  the  date  fixed  for  payment  had  passed,  then  he  was 
obliged  to  set  some  limit  to  his  mercy.  At  first  this  limit  took  the 
form  of  a  decree  for  foreclosure  alone,  or  what  is  occasionally  referred 
to,  for  the  sake  of  convenience  and  clarity,  as  strict  foreclosure. 

Here  after  the  morttagor  had  been  given  a  reasonable  time  within  which 
to  pay  the  debt  secured  the  Court  of  Equity  announced  that  he  "do  from 
henceforth  stand  absolutely  debarred  and  foreclosed  of,  in,  and  to  the 
said  mortgaged  premises."  On  its  face,  this  decree  put  an  end  to  any 
interest  the  mortgagor  had  in  the  property,  for  he  had  lost  his  legal 
claim  once  the  date  for  payment  had  passed  (recall  or  re-read  Plucknett’s 
discussion  of  the  attitude  of  the  common  law  courts  reproduced  on 
pages  859-863.  The  mortgagee  now  seemed  to  be  the  sole  owner  of  the 
property,  although  we  shall  soon  see  that  the  mortgagor  might  still 
persuade  the  Court  of  Equity  to  re-open  the  foreclosure  despite  its 
awesome  judgment. 

For  about  two  centuries  this  was  the  standard  form  of  foreclosure. 

You  may  think  it  was  rather  unfair  to  the  mortgagor:  the  poor  chap  was 
faced  with  the  prospect  of  losing  his  land  and  still  owing  the  original 
mortgage  debt.  You  need  not  feel  sorry  for  him;  in  fact,  you  might  more 
properly  feel  some  sympathy  for  the  mortgagee.  The  foreclosure  process 
was  encrusted  with  substantive  and  procedural  limitations  favouring  the 
mortgagor.  "In  England,  . . .  the  demand  for  reform  in  foreclosures  came 
from  mortgagees,  not  mortgagors;  the  changes  which  were  made  by  the 
courts  and  Parliament  in  the  English  law  of  foreclosure  during  the 
nineteenth  century  were  designed  to  relieve  mortgagees,  not  mortgagors" 
(Tefft,  The  Myth  of  Strict  Foreclosure,  4  U.  of  Chicago  L.  Rev.,  (1937), 
575,  577).  During  the  first  half  of  the  nineteenth  century  mortgagees 
gradually  became  entitled  to  demand  a  sale,  that  is,  a  sale  of  the 
mortgaged  property  supervised  by  the  Court  the  proceeds  of  which  were 
available  to  satisfy  the  mortgage  debt. 

Both  foreclosure  alone  and  foreclosure  converted  into  a  sale  are 
available  and  in  common  use  today.  Although  their  main  outlines  are 
relatively  simple,  the  details  are  wonderfully  difficult  and  complex. 

So  much  is  omitted  from  the  following  materials,  particularly  of  a 
procedural  nature,  that  they  may  well  distort  reality,  and  not  merely 
simplify.  Nevertheless,  you  will  probably  not  complain  that  the  problems 
are  too  easy.  They  are  not.  One  of  the  major  difficulties  will  be  to 
put  the  various  pieces  together  into  a  comprehensive  framework;  with  this 
in  mind,  here  is  a  "table  of  contents": 
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1.  Who  must  be  foreclosed? 

2.  How  long  shall  be  allowed  for  redemption? 

CThese  two  questions  are  common  to  both  foreclosure 
alone,  and  foreclosure  and  sale.) 

3.  Foreclosure  alone. 

(a)  The  recognition  of  subsequent  encumbrancers 
in  the  redemption  process. 

(b)  The  effect  of  foreclosure. 

(i)  the  personal  claim  of  the  mortgagee, 

[ii)  re-opening  the  foreclosure. 

4.  Foreclosure  and  sale. 

(a)  IVhen  shall  the  sale  take  place? 

Cb)  The  conduct  of  the  sale. 

(c)  The  distribution  of  the  proceeds,  and  the 
consequences  of  a  deficiency. 

(d)  The  effect  of  the  sale:  the  position  of  the 
purchaser. 


(b)  The  Rules  of  Practice 
A  NOTE  ON  PROCEDURE: 

Substantive  law  and  procedure  are  inseparable;  some  knowledge  of 
the  procedural  steps  in  a  mortgage  action  is  probably  required  to 
understand  the  substantive  problems  on  which  we  shall  spend  most  of 
our  time.  Consider  first,  an  action  for  foreclosure  alone.  It  is 
begun  by  a  specially  endorsed  writ,  which  may,  and  generally  does, 
include  separate  claims  for  foreclosure,  possession,  and  payment  of 
the  mortgage  debt.  With  respect  to  the  foreclosure  claim,  all  encum¬ 
brancers  subsequent  to  the  plaintiff  may  be  named  as  defendants  in  the 
writ.  Those  having  an  interest  in  the  ultimate  equity  of  redemption 
(e.g.  the  mortgagor,  or,  if  he  has  sold  the  property,  the  owner  of  the 
equity  of  redemption,  etc.)  must  be  named  as  defendants  in  the  writ. 
Subsequent  encumbrancers  C^-g*  execution  creditors  or  other  mortgagees) 
may  be  drawn  in  later,  instead  of  being  named  as  defendants  in  the 
writ,  if  for  some  reason  it  is  expedient  so  to  do  (see  Rule  465(2)).  If 
the  mortgagor  has  sold  the  property  he  is  included  as  a  defendant  only 
if  the  mortgagee  wishes  a  personal  judgment  against  him  on  the  covenant. 
Claims  against  the  land  which  have  priority  over  the  mortgage  are  not 
included,  at  any  stage. 


